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Executive Summary 

ustralia’s anti-
money laundering working group in response to the draft designated services tables 

e.  

in the submission is that the designated services 
covered by the Financial Action 

Task Force (FATF) Recommendations.  
 

e 
loyee, partner or 

s itself;  
here there is no 

evant 
e” is broad 

ure;  
 The potential application of the AML/CTF Act to in-house and government 

persons” etc 

draft tables lack 
ed to be explained or given some definition. 

 
 with a number of 

f precisely what the 
 expectations 

cil makes the 

e Department, 
this stage 
fession will 

picious transaction 

 Department, 
one reforms will not 

be automatically applied, unchanged, to the legal profession simply by the 
addition of further tables of designated services to the existing AML/CTF 
Act. On the contrary, once the tranche two designated services have been 
settled, extensive consultation will follow on the nature and content of any 
obligations which will attach to the provision of those services. 

- The Law Council believes that in order to be meaningful, tranche two 
consultations must go beyond discussing whether any proposed legislation 
accurately reflects the FATF Recommendations to a more substantial 
discussion about whether the proposed legislation represents the most 

The following submission has been prepared by the Law Council of A

released by the Attorney- General’s Department for comment in Jun
 
The primary concern expressed 
included in the draft tables extend beyond the activities 

Specifically, the Law Council is concerned by the following matters: 
 

 The failure to narrow the phrase “carrying on a business” so as to exclud
ancillary service providers and services provided by an emp
owner of a business to the busines

 The inclusion of advice work, particularly in circumstances w
required nexus between the provision of the advice and any rel
transaction and where the definition provided for “tailored advic
enough to cover advice of a generic nat

lawyers in a manner inconsistent with the coverage intended by FATF; 
 The fact that the draft tables refer to the provision of services to “

rather than “clients”; and 
 The need to clearly exempt certain legal services. 

 

The Law Council is also concerned that a number of terms used in the 
precision and ne

The Law Council’s specific comments on the draft tables are prefaced
general comments which set out the Law Council’s understanding o
Law Council has been asked to comment upon and the Law Council’s 
regarding the ongoing consultation process.  Specifically, the Law Coun
following comments: 
 

- Pursuant to an undertaking provided by the Minister and th
the Law Council understands that the Government is not at 
considering which, if any, services provided by the legal pro
attract anti-money laundering obligations relating to sus
reporting (STR). 

- Pursuant to an undertaking provided by the Minister and the
the Law Council understands that the content of tranche 
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d facilitation of money 
 more 

ut money laundering 
rs have 

sive regulation. 
ddressed in future 

 of the profession should 
properly occur within this existing regulatory framework, which already 
includes complaint, auditing and investigative mechanisms. 

 of the issues 
ill need to be 
provision of a 

wide range of legal services.  In particular, the potential compliance costs of any 
imposed AML regime, is an issue of great concern to the legal profession, particular 
sole practitioners and those who work in small firms.  The purpose of including the list 
of issues is to flag the matters for future consultation.   

 

effective and practical way of addressing the purporte
laundering by the legal profession.  This necessarily requires
information, including country specific information, abo
typologies and in particular about the manner in which lawye
apparently been unwittingly used in the process. 

- The legal profession in Australia is already subject to exten
The Law Council believes that an issue which must be a
consultation is whether AML focused regulation

 

Attached to the Law Council’s submissions is a preliminary list of some
which members of the legal profession have indicated will arise and w
addressed if the current AML regulatory regime is expanded to cover the 
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GENERAL COMMENTS ON THE CONSULTATION 
PROCESS 

al profession is being 
asked to comment upon; and  

- The Law Council’s expectations regarding the consultation process. 

is the Law Council’s understanding, based on an undertaking provided by the 
Minister, that the services currently under consideration are those which will attract 

mer 

e considering 
ct anti-money 

).   

 

igations and not unduly 
onerous, the Law Council does not object to reforms which are aimed at reducing the 
risk that legal practitioners might be unwittingly used to facilitate money laundering.   

ch go further and require 
legal practitioners to secretly inform on their clients to regulatory agencies.   

l practitioners, 
it would infringe upon client confidentiality and damage the important relationship of 
trust between lawyer and client.  This relationship of trust, and the free flow of 
information it facilitates, is central to the effective administration of justice.  

 

The Law Council has already made detailed representations to Government setting out 
the basis for its opposition to an STR obligation for legal practitioners.  The Law 
Council vigorously maintains that opposition.  

 

 

The purpose of these general comments is to set out: 

- the Law Council’s understanding of what it is the leg

 

Suspicious Transaction Reporting 

It 

anti-money laundering obligations relating to customer identification, custo
verification, record keeping and AML/CTF programs.  

 

The Law Council understands that the Government is not at this stag
which, if any, services provided by the legal profession will attra
laundering obligations relating to suspicious transaction reporting (STR

Provided they are consistent with existing professional obl

 

However, the Law Council opposes in principle reforms whi

 

The Law Council believes that if an STR obligation was imposed on lega
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oners over the 
to make separate 

submissions about the scope of the services that ought to attract those obligations.   

ia’s AML/CTF 
, differentiate between the types of legal services which should attract STR 

ligations and the types of legal services which should attract other types of AML 
obligations.   

R obligations to be imposed 
on legal practitioners in circumstances where the legal practitioner engages in a 
financial transaction on behalf of or for a client in relation to one of the activities 

ated services released for comment clearly goes far beyond 
rcumstances where legal practitioners act as financial intermediaries.  Therefore, if 

the current draft list were to be used to dictate when STR obligations applied to legal 
al practitioners 

 Rules 

le to the imposition of 
ns on legal 

gal 
 includes taking account of: 

er and to 

ralia is already 

ligations; 

 the point at which a formal client relationship is formed with someone who 
approaches a legal practice for assistance,  

 the implications for ‘access to justice’ if persons with high risk profiles are 
effectively unable to obtain legal services or unable to obtain legal services 
at a reasonable cost; and 

 the fact that for legal practitioners the indicia of risk in relation to a particular 
client or transaction may be different than for other sectors and professions.  

However, in the event that STR obligations are imposed on legal practiti
opposition of the legal profession, then the Law Council would wish 

 

The FATF Recommendations, which provide the basis for Austral
legislation
ob

 

Specifically, FATF Recommendation 16 only requires ST

described in FATF Recommendation 12(d).   

 

The draft list of design
ci

practitioners, it would impose a broader, more onerous obligation on leg
than that envisaged by FATF.  

 

Blanket application of the existing AML/CTF Act and

While, as noted, the Law Council does not object in princip
customer due diligence, record keeping and AML training obligatio
practitioners who provide certain relevant services, the Law Council believes that these 
obligations must be framed to take account of the particular circumstances of the le
profession.  This

 the different ways in which legal practices are structured; 

 the manner in which legal practices refer clients to each oth
members of the Bar, 

 the manner and degree to which the legal profession in Aust
regulated; 

 the nature of the lawyer client relationship and its attendant ob
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ouncil objects to the 
er Terrorism 

Financing Act 2006 (the AML Act) and related AML Rules to the legal profession.  

aw Council in 
 one reforms would not be automatically applied, 

unchanged, to the legal profession simply by the addition of a further table or tables of 
designated services to the existing AML Act. 

uncil that, while the content of tranche one reforms 
would provide a guide and starting point for consultation, the existing tranche one 
provisions need not dictate the content, substance and scope of the obligations 

 

nce was open for 
discussion.  

ons.  

Firstly, the Law Council was not closely involved in negotiating the important details of 
formed that the 
ny significant 
) at a later 

Secondly, as observed above, the Law Council believes that the circumstances of the 
nancial sector 
s.  As a result, 

ion the same 
e, or 

 

of 
to section six 

of the existing AML Act, suggests that the only live issue to be determined in the 
context of tranche two is: “in what circumstances will legal practitioners be subject to 

ot the further question “what will the content of those obligation 

 
If the Department has altered its position, then the Law Council seeks the opportunity 
to make detailed submissions on those aspects of the existing AML Act and Rules 
which ought not be applied to the legal profession in their current form.  

For that reason, even excluding STR from the equation, the Law C
blanket imposition of the existing Anti-Money Laundering and Count

 

Both the Attorney-General's Department and the Minister assured the L
early May that the content of tranche

 

It was explained to the Law Co

imposed by the tranche two reforms.  

In short, the Law Council was assured that everything of substa

 

The Law Council felt it necessary to seek these assurances for two reas

 

the tranche one regulatory framework. In effect, the Law Council was in
legal profession was not intended to be captured by that framework in a
way and would therefore be dealt with (and meaningfully consulted with
point. 

 

legal profession are very different from those of businesses within the fi
which were intended to be captured by the first Act and supporting Rule
the Law Council believes that to simply impose on the legal profess
obligations, in the same form, would in many cases be unduly burdensom
unnecessary or impractical.  

Despite the assurances the Law Council received, the manner in which the draft list 
designated services has been released, that is simply as an amendment 

AML obligations?” and n
be?”  
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In the interim, some preliminary comments on aspects of the existing regulatory regime 
which pose particular problems for the legal profession are outlined in attachment “A”.  

 

Ideally, the legal profession would evaluate the draft list of designated services from 
three perspectives: 

 covered by 
wise, go further 

 possible for a 
e or she is or is 

r or not they accurately give effect to the FATF 
Recommendations, do the designated services, in fact, only target those 

es and actors 
me 

Unfortunately it is difficult for the legal profession to conduct a review of the draft list of 
 little detailed 

ey laundering 
 which lawyers 

ittingly used in the process.  

 

mised on the 
unwittingly used by criminals to launder money, 

requests from the international legal profession for empirical data to support that claim 
have produced little in response.  

The absence of this type of information makes it very difficult for the legal profession to 
ensure that AML regulation directed towards its members is appropriately targeted and 

oportionate to the end sought to be achieved.  

 

The Law Council can not effectively participate in a productive dialogue with 
Government about the suitability of proposed AML/CTF measures without properly 
understanding the problem sought to be addressed.   

The importance of information on AML typologies 

 

 Do they accurately capture the legal services required to be
FATF’s Recommendations or do they, inadvertently or other
than required? 

 Are they expressed with sufficient clarity such that it will be
legal practitioner to know with reasonable certainty when h
not subject to the Act?  

 Putting to one side whethe

activities which present a meaningful money laundering risk? Or, on the 
contrary, do they unnecessarily target a broad range of activiti
such that they are likely to result in the imposition of burdenso
obligations for no material benefit? 

 

designated services from this important third perspective.  This is because
information is available both in Australia and internationally about mon
and terrorism financing typologies, and in particular about the manner in
have apparently been unw

Although the global AML reform process, driven by FATF, is pre
assumption that legal practitioners are 

 

pr
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The fact that the FATF Recommendations have yet to be translated in
comprehensive, subject specific, domestic le

 Australia into 
gislation which applies to lawyers, should 

not be viewed as the problem sought to be addressed. 

The FATF Recommendations are simply a means to an end, not an end in themselves.  

 consultations 
posed legislation accurately reflects the 

FATF Recommendations to a more substantial discussion about whether the proposed 
legislation represents the most effective and practical way of addressing the purported 

 

This necessarily requires more information, including country specific information, 
f legal practitioners. 

egal Profession 

The legal profession in Australia is already subject to extensive regulation. Each state 
governing the 
del provisions 

 

ustralia’s AML 
gal profession 
ow the current 
anner of their 

 which make it 
ipt of money in 

der a false name.  The Model Act also provides for the 
appointment of persons to investigate the ‘affairs’ of a law practice, which includes the 
records of the practice and any transaction in which the practice was involved either as 
a party or on behalf of a client.  While the principal purposes of such an investigation 

e to ascertain whether the law practice has complied with or is complying with the 
requirements of the Legal Profession Act and Regulations and to detect and prevent 
fraud or defalcation, the Model Act does not limit the scope of the investigation or the 
powers of the investigator.  Significantly, the Model Act also allows for information 
obtained in course of an investigation, examination or audit to be provided to relevant 
State and Commonwealth agencies.   

 

 

The Law Council believes that in order to be meaningful, tranche two
must go beyond discussing whether any pro

facilitation of money laundering by the legal profession.   

about money laundering typologies and the role o

 

Existing Regulation of the L

and territory jurisdiction has an Act, Regulations and Conduct Rules 
profession.  These have been progressively amended to reflect mo
agreed nationally through the SCAG process.  

Neither the Australian Government, nor FATF in its evaluation of A
regime, have given due consideration to the existing regulation of the le
in Australia.  There has been no attempt to particularize whether and h
rules and regulations governing the conduct of the profession, or the m
enforcement, are inadequate. 

 

For example, the Model Legal Profession Act already includes provisions
an offence for a Law Practice to knowingly receive money or record rece
the practice’s trust records un

ar
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In addition, Model Regulations for the legal profession already inclu
covering the creation, retention and audit of records generated in re
accounts, controlled monies and transit monies and require a certain degree of

de provisions 
lation to trust 

 
customer identification.   

e provisions which prohibit 
legal practitioners from facilitating illegality, misleading the court and other parties to 

On that basis, it is clear that the existing regulatory framework for the legal profession 

Therefore, the Law Council believes that an issue which must be addressed in future 
consultations is whether any AML focused regulation of the profession should properly 
occur within this framework, which includes existing complaint, auditing and 

COMMENTS RELATING TO ALL DRAFT TABLES 

 by the FATF 
 

 

vision of legal 
regulating the 

provision of services which are preparatory to or give effect to transactions via which 
money may be laundered. 

n 12(d) - (e) require that the customer due 
FATF Recommendations 5, 6, 
 in the following situations: 

 

d) Lawyers, notaries, other independent legal professionals and accountants when 
they prepare for or carry out transactions for their client concerning the following 
activities: 

 buying and selling of real estate; 
 managing of client money, securities or other assets; 
 management of bank, savings or securities accounts; 
 organisation of contributions for the creation, operation or management 

of companies; 

 

Further, conduct rules for the legal profession already includ

litigation and interfering with the efficient administration of justice. 

 

is amendable to the inclusion of AML obligations and best practice guidelines.  

 

investigative mechanisms.  

 

The draft tables extend beyond the activities required to be covered
Recommendations.

The FATF Recommendations are not concerned with regulating the pro
services per se. The FATF Recommendations are concerned with 

 

Specifically,  FATF Recommendatio
diligence and record-keeping requirements set out in 
and 8 to 11 apply to designated non-financial professions
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of legal persons or arrangements,  

r carry out 
s for a client concerning the activities listed in the definition in the 

Glossary.  

Providers refers to all 
d elsewhere under the Recommendations, 

arties:  

a formation agent of legal persons;  
y of a 

ion to other 

ation, 
nership or any 

 person or arrangement;  
 acting as (or arranging for another person to act as) a trustee of an express 

areholder for 

d with the breadth of the description of 
the designated services included in the draft tables which extend beyond what is 
contemplated by FATF and will result in members of the legal profession and others 

llowing matters: 

arrying on a business” so as to exclude 
oyee, partner or 

 there is no 

vided for “tailored advice” is broad 
enough to cover advice of a generic nature;  

house and government 
 intended by FATF; 

s”; and 

 The need to clearly exempt certain legal services. 

Problems with the phrase “carrying on a business” 

The reach of the FATF Recommendations is determined by reference to two factors, 
that is, the nature of the service provided and who it is provided by.   

 creation, operation or management 
 and buying and selling of business entities. 

e) Trust and company service providers when they prepare for o
transaction

 

It is explained in the Glossary that Trust and Company Service 
persons or businesses that are not covere
and which as a business, provide any of the following services to third p

 acting as 
 acting as (or arranging for another person to act as) a director or secretar

company, a partner of a partnership, or a similar position in relat
legal persons;  

 providing a registered office; business address or accommod
correspondence or administrative address for a company, a part
other legal

trust;  
 acting as (or arranging for another person to act as) a nominee sh

another person. 
 

With that in mind, the Law Council is concerne

being covered by the Act in unexpected circumstances. 

Specifically, the Law Council raises the fo

 

 The failure to narrow the phrase “c
ancillary service providers and services provided by an empl
owner of a business to the business itself;  

 The inclusion of advice work, particularly in circumstances where
required nexus between the provision of the advice and any relevant 
transaction and where the definition pro

 The potential application of the AML/CTF Act to in-
lawyers in a manner inconsistent with the coverage

 Reference to the provision of services to “persons” etc rather than “client
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In contrast, the draft tables will define the reach of Australia’s tran
legislation only by reference to services provided and not by reference
services are provided by. The only limiting fa

che two AML 
 to who those 

ctor is that they must be provided “in the 
course of carrying on a business”. 

This has the potential to significantly expand the potential application of the legislation.  

 

 are twofold.  

First, unless the phrase “carrying on a business” is defined with more precision, the 
 which provide 

so include in-house professional services 
oyees of a business to the business itself or a 

related entity. 

 

For

 

“making arrangements or preparations, on behalf of the promoters of a new 
company, in connection with the formation of the new company, where the 

And  

ters of a new 
company, in connection with equity finance or debt finance for the new 
company, where the service is provided in the course of carrying on a 
business.” 

 

s currently drafted, these items either separately or together could include a very 
broad range of services which are not contemplated directly or indirectly in the FATF 
Recommendations.  For example, services provided by: 

 

 businesses providing company search services;  

 

The Law Council’s concerns with the expression “carrying on a business”

 

draft tables of designated services will capture a number of businesses
services that are only ancillary to the activity sought to be targeted.   

 

Further, as currently drafted the phrase will al
provided by the owners, partners or empl

 example, items 1B and 2 of draft table 5 cover: 

service is provided in the course of carrying on a business” 

 

 

“making arrangements or preparations, on behalf of the promo

A
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orporated for 
reason (such as a new group structure or as a result of an acquisition or a 

 a printing or PR company in preparing promotional material or a prospectus.  .   

Item 6 of draft table 5 covers: 

ing out, on behalf of a partnership, company or trust, any of the 
management activities, or the day-to-day operations, of the company, 
partnership or trust, where the service is provided in the course of carrying on a 

As currently drafted, this would include any outsourced service provider to the 
company, including those which assist in the day to day running of its business, such 

administrative 

 

n of 
“business” in section 5 is very broadly defined to include: 

ther or not conducted on a regular, 
repetitive or continuous basis”.   

Further the Explanatory Memorandum to the AML Act makes it clear that this definition 
is meant to have a broad interpretation (see EM at page 29).   

For these reasons the Law Council believes that many of the draft designated services 
need to be more narrowly defined. 

The Law Council submits that the preferable way to address some of the issues raised 
may be to include a definition of “carrying on a business” using a formulation of words 
similar to the following: 

'carrying on a business’ means conducting a commercial enterprise for profit where the 

provision of the designated service is a core activity of the business. 

 

 employees within a corporate group when a new company is inc
any 
sale); or 

 

 

“carry

business” 

 

as providers of IT services, recruitment services, security services or 
support services.  

The abovementioned difficulty is compounded by the fact that the definitio

 

“a venture or concern in trade or commerce, whe
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bt, it may also be necessary to include a further clause which 
clarifies that where a service is: 

(i) provided by a partner of a partnership to the partnership itself or an entity related to 

(ii) provided by a director, owner or employee of a business to the business itself or an 
entity related to the business,  

it is not a designated service, except in the unusual case where it falls within the ambit 

It is important to note that professional services firms are likely to have related entities 
that include a combination of partnerships, trusts and companies, both onshore and 

dies corporate 

 

to require not 
it is 

 

quire that the 
ss of providing 

defines as: 

 or secretary of a 
mpany, a partner of a partnership, or a similar position in relation to other 

ice; business address or accommodation, 
correspondence or administrative address for a company, a partnership or any 
other legal person or arrangement;  

 acting as (or arranging for another person to act as) a trustee of an express 
trust;  

 acting as (or arranging for another person to act as) a nominee shareholder for 
another person. 

 

For the avoidance of dou

 

the partnership; or 

 

of FATF Recommendation 12(e).  

 

offshore. A definition of related entities that is confined to related bo
would be of limited assistance to professional services firms. 

The second alternative may be to amend each designated service so as 
just that the service is provided “in the course of carrying on a business” but that 
provided in the course of carrying on a business of a certain kind. 

For example, each item in draft table six may be amended to re
designated service is provided in the course of carrying on a busine
company and trust services to third parties, where company and trust services is 

 acting as a formation agent of legal persons;  

 acting as (or arranging for another person to act as) a director
co
legal persons;  

 providing a registered off
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 including the provision of advice as a 

s listed in the draft tables 
do not require any nexus with an actual or anticipated transaction.   

This is particularly relevant in the case of item 4A of table 4 and items 1AA, 1BA, 2A, 4, 
5A and 7 of table 5 which refer to giving or directing tailored advice of different kinds.  

The provision of advice is not covered by the FATF Recommendation unless it 
ansaction. 

A great deal of advice provided by legal practitioners would not fall within this category.  
For example, advice would not be captured where it is quite generic in nature, is 

vided after a 
tion or dispute.   

 

 
the “giving or directing of tailored advice” should be removed from the draft tables.  

 be addressed: 

 

 tailored 
d when it is 
 concerning 

ient that is of a 
mary of AML 

heless be tailored to the client's 
bvious known 

mple, whether the client is an ADI. Such advice 
could be captured by item 7 of table 5.  

Further lawyers are sometimes called upon to provide a copy of an advice 
prepared for one client to a third party - for example, a vendor's due diligence 
report prepared for the client vendor but with a copy given to a purchaser 
allowing limited reliance on the report. 

Lawyers are also called upon from time to time to merely witness the execution 
of documents or to certify documents. 

Problems with
designated service 

Unlike the FATF Recommendations, the designated service

 

 

specifically forms part of the preparation for or carrying out of a relevant tr

 

provided at a very preliminary stage in a planning process or is pro
transaction has been completed and become the subject of investiga

For that reason the Law Council submits that the designated services which relate to

 

If they are not removed then at the very least the following issues should

 Those designated services which refer to the giving or directing of
advice must be amended to clarify that such advice is only capture
provided in anticipation of and in preparation for a transaction
a relevant activity. 

 

 The proposed definition of “tailored advice” remains too broad.  
Lawyers are frequently called upon to provide legal advice to a cl
generic nature. For example, this might include providing a sum
requirements in Australia. This advice will nonet
situation to some extent because it will take account of the o
features of the client, for exa
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The Law Council wants to ensure that lawyers are free to provide these limited 
services without needing to comply with the requirements of the AML Act. 

“giving” and 
ularly concerned with the 

ar to cover any 
evant person (or client) including 

communications in any form of media (radio, television, newspaper, internet) 
and communication through a third party. 

ent lawyers 

 by reference 
vided by.   

The definition of “designated non-financial businesses and professions” in the Glossary 
to the FATF Recommendations clarifies that the FATF Recommendations are not 

-house) professionals or professionals working for 
government agencies. 

“Lawyers, notaries, other independent legal professionals and accountants - this refers 
to sole practitioners, partners or employed professionals within professional firms.  It is 

 
ies, who may 
”. (emphasis 

added).

 

ile addressing the problems with 
ncil 
 to 

ensure consistency with the FATF recommendations. 

 

eference to “clients” rather than “persons” etc 

The FATF Recommendations require that AML obligations apply to lawyers when they 
prepare for, carry out or engage in certain transactions on behalf of their clients.  

 

 

 It is also unclear what the distinction is intended to be between 
“directing” tailored advice.  The Law Council is partic
reference to “directing” tailored advice given that it would appe
form of communication to the rel

 

The application of the Act to in-house and governm

As noted above, the reach of the FATF Recommendations is determined
to two factors, that is, the nature of the service provided and who it is pro

 

intended to apply to “internal” (in

 

Specifically the relevant definition provides: 

 

not meant to refer to “internal” professionals that are employees of other types
of businesses, nor to professionals working for government agenc
already be subject to measures that would combat money laundering

 

This exclusion is not reflected in the draft tables.  Wh
the phrase “carrying on a business” may achieve the same end, the Law Cou
believes that a specific exclusion for “internal” professionals should also be included

R
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The draft designated services do not refer to clients at all.   

ed, depending 
on the service, to a person or to the promoters of a new company or to a company, 
partnership or trust.  

As noted, to be captured the services must also be provided in the course of carrying 

The Law Council is concerned that the reference to “a person” etc may be somewhat 
wider than a reference to “a client”, a term which assumes a direct and ongoing 

The Law Council would like further information from the Department about the policy 
and intention behind the decision to depart from the terminology favoured by FATF.  In 

gislation? 

ices 

A unifying feature of the types of transactions targeted by the FATF Recommendations 
is that they involve: 

or transferring physical assets including currency; or 

 the creation of companies and other entities to deal with assets.  

These transactions are targeted because they have the potential to facilitate the 
laundering of money.  

 to clients which do not involve 
ich introduces a 

 

xamples include: 

 patent and trademark applications, oppositions and litigation; 

 dispute resolution including formal litigation before a court or an administrative 
tribunal and alternative dispute resolution processes such as mediation and 
arbitration; 

 

The items covered in the draft tables capture services which are provid

 

on a business.   

 

relationship.  

 

particular, is the intention to broaden the scope of the le

 

The need to clearly exempt certain legal serv

 dealing with 

 

 

There are many other legal services that lawyers provide
dealing with or transferring physical assets or currency in a manner wh
money laundering risk.  

E
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 structure 
vice work, such as, advising on the Privacy Act or environmental or planning 

vice work arising from separation or divorce;  

dvice on employment contracts, 
termination of employment, disciplining staff, statutory entitlements, 

The use of general and imprecise language in the proposed list of designated services, 
means that each of the above legal services may attract the operation of the AML Act 

Accepting that the language used to describe the designated services covered by the 
AML Act will, even after consultation and refinement, still lack precision and inevitably 

es. 

From an access to justice perspective, which seeks to ensure that people are not 
e Law Council 
 with a legal 
tions.  

The Law Council submits that lawyers should be allowed to engage in an initial meeting 
with an existing or potential client for the purposes of ascertaining the nature of the 

nature and disclosing fees and 
terms and conditions, free from all identifying, recording or reporting obligations under 
the AML Act. 

SPECIFIC COMMENTS ON DRAFT TABLE 4 

Preference for use of the word “real estate” 

raft table four is headed “Real Estate” but the designated services included in that 
table refer to land.  

 

The word “land” is not defined in the AML Act, although it is defined in the Acts 
Interpretation Act as follows: 

 regulatory advice work other than financial or corporate/business
ad
laws; 

 family law ad

 probate work; and 

 employment law work, in particular a

occupational health and safety requirements. 
 

even though it does not introduce a money laundering risk.  

 

capture unintended services, the Law Council submits that each of the areas above 
should be expressly excluded from the proposed list of designated servic

 

discouraged or impeded from obtaining legal advice when required, th
also submits that it would be appropriate for an initial consultation
practitioner to be specifically exempt under the AML Act from AML obliga

 

client's needs, providing preliminary advice of a general 

 

D
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Land shall include messuages, tenements and hereditaments, corporeal a
incor

nd 
poreal, of any tenure or description, and whatever may be the estate or interest 

therein. 

The Law Council believes that “real estate” or “real property” should be used instead of 
“land”. 

For the reasons noted above, the Law Council objects to the manner in which item 4A 
is worded because it may include the provision of general legal advice which is sought 

t be regarded 

As currently worded it could even include the provision of a building and pest 
commissioned 
nsformed the 

 

A person who provides a conveyancing service will already be covered by the Act as a 
its that this is already sufficient to capture the 

FATF phrase “Preparing for or carrying out a 

inition of Conveyancing Service 

der the 
ally this could 
, financing or 

 
advice that is not directly related to conveyancing, such as structuring or succession 
advice. 

 

e Law Council submits that the definition of 'conveyancing service' should reflect 
common usage. If preparation of mortgage documents, financing and other work 
incidental to a conveyance needs to be subject to the AML/CTF Act, it should be 
expressly covered by separate designated services.  

 

 

 

Item 4A is unnecessary, in view of item 5 

before any particular transaction is contemplated (and therefore can no
as “preparing for or carrying out a transaction”).  

 

inspection report or body corporate search provided the customer who 
the report asked for specific issues to be addressed and thus tra
subsequent report from generic advice to tailored advice. 

result of item 5.  The Law Council subm
relevant service encompassed by the 
transactions for a client concerning the buying and selling of real estate”. 

 

Def

The proposed definition of 'conveyancing service' includes any services that un
regulations is taken to be 'incidental to a conveyancing service'. Potenti
catch any advice given or document prepared in relation to mortgages
other financial transactions incidental to a conveyance. It could also include legal

Th
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SPECIFIC COMMENTS ON DRAFT TABLE 5 

The Law Council submits that the following terms in Table 5 require clarification:  

quity finance” - What is expected to be covered by this definition? 

ebt finance” - How is this term different to the broad definition of a 'loan ' already 

king arrangements or preparations” – This is a very broad expression. It could, for 
example, include merely providing incidental services such as lodging documents with 

the use of this 

 

“promoters of the new company” - Who or what will qualify as the promoters of the new 
posed venture?   

SPECIFIC COMMENTS ON DRAFT TABLE 6 

imary concern 
partners of a 

rship reporting entities in their own right.  

 

equences are 
staggering. For example, each partner would need to identify and verify all the other 
partners on a regular basis and each partner would need to have their own AML/CTF 
program. 

 

As submitted above, clarification of the term “carrying on a business” is required to 
ensure that each partner of a partnership is not a reporting entity in his or her own right. 

 

“e

 

“d
included in the AML Act? 

 

“ma

ASIC on a change of directors.  What is the policy and intention behind 
term?  

company? On the basis of what relationship with the pro

 

Consistent with the remarks above, the Law Council reiterates that its pr
with draft table 6 is that the drafting of item 1, table 6 makes all 
partne

If this is intended, and the Law Council assumes it is not, the cons
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ML regulatory regime which 
pose particular problems for the legal profession 
Attachment A: Aspects of the existing A

 

Below is a preliminary list of some of the issues members of the legal p
indicated will arise and will need to be addressed if the current 

rofession have 
AML regulatory regime 

is expanded to cover the provision of a wide range of legal services.  The list is far from 
exhaustive. Its purpose is simply to flag some matters for future consultation.  

 

1. Compliance Cost 

A great number of legal practitioners who have reviewed the current AM
AML Rules which have been registered to date, have expressed great a
likely compliance burden the current regime would place on legal pra
majority of the legal profession practice as sole practitioners or in small fir
limited administrative support.  Legal practitioners are already subject 
regulatory regime, particular in relation to the administration of their trus
customer verification, record keeping and reporting obligations, which 
designed to be implemented by large financial institutions, are impose

L Act and the 
larm about the 
ctitioners. The 
ms, often with 
to an onerous 
t accounts.  If 
were primarily 
d on the legal 

profession, it will result in high levels of non-compliance or render the cost of legal 
practice by sole practitioners or small firms, prohibitively expensive.  Therefore, 

 profession are concerned to ensure that any AML obligations 
services, take account of the circumstances of the 

 

members of the legal
attaching to the provision of legal 
profession as a whole. 

2 Definition of 'property' - s5 

The existing definition is very broad and includes rights under a contract, choses in 
action and intellectual property .   

n of 'property', a number of services provided by law 
firms, such as patent and trademark work, come within the scope of the proposed 

To avoid this consequence, we submit that the existing definition of 'property' be 
expanded along the following lines : 

 

property means any legal or equitable estate or interest in real or personal property, 
a contingent or prospective one, but does not include money, intellectual 

ights under a contract or other choses in action. 

 

 

 

 

As a result of the broad definitio

expanded list of designated services. 

 

including 
property or r
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3 Designated Business Group (DBG) 

Membership of a DBG is currently restricted to corporates who are r
pursuant to s50 of the Corporations Act 2001 and who are also reporting
Rule 2.1.2 (4) of the An

elated entities 
 entities - see 

ti-Money Laundering and Counter-Terrorism Financing Rules 
Instrument 2007 (No.1). 

s often have 
parts of their business operating through different business vehicles, both domestic and 
foreign, including partnerships, trusts, joint ventures, incorporated legal practices, 

For example, it is commonplace for professional service partnerships to employ 
 support and 

rofessional services business groups, however 
constituted, should be able to form a designated business group. To achieve this, we 
submit three options. The first option is to simply remove Rule 2.1.2(4). The second 

ule 2.1.2(4) to expand it to non-corporates. The third option is to 
non-corporates and to delete the requirement that 

 

Whilst providing a single face to the market, professional services firm

multidisciplinary partnerships, and companies.  

 

professional staff and for an associated service company to employ
ancillary staff. 

 

The Law Council submits that p

option is to recast R
recast Rule 2.1.2(4) to expand it to 
the DBG member must be a reporting entity. 

 

4 Identification procedures 

(a) Circumstances where lawyers don't need to identify before commencing to 

Act lawyers should 
 identifying the 

 essence including where: 

 

 tribunal or 

e prior to 

 to be executed immediately. 
 

) First consultation free from AML obligations 

The Law Council submits that lawyers should be allowed to engage in an initial meeting 
with an existing or potential client for the purposes of ascertaining the nature of the 
client's needs, providing preliminary advice of a general nature and disclosing fees and 
terms and conditions, free from all identifying, recording or reporting obligations.  This 
matter is also addressed above.  

provide a designated service 

The Law Council submits that for the purposes of s33 of the AML 
be allowed to commence providing a designated service without first
client in certain situations where time is of the

 the expiration of a time limit for an application whether to a court ,
government department/agency is imminent; 

 an individual is in custody or detention and is requiring legal advic
being charged with an offence; and 

 a search warrant is

(b
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(c) Reliance on identification carried out by third parties 

The Law Council submits that a lawyer (the 2nd lawyer) should be a
customer identific

ble to rely on 
ation procedures (or in the case of overseas lawyers comparable 

procedures) that have been carried out on a client by another lawyer (the 1st lawyer) in 
certain circumstances.  

parable AML 
res and the 1st lawyer 

is: 
islation; and 
 law 

 

and when the 2nd lawyer has determined that it is appropriate to do so having 
regard to the relevant AML/CTF risk and, under an agreement with the 1st 

procedures (or 

y comparable 
 

the UK ML Regulations 2007 is an example). 

mits that practical Rules which allow for reliance between 
reporting entities generally, and which avoid unnecessary duplication of procedures, 

oted that such 

 

 

These are: 

 when the 1st lawyer is an Australian reporting entity; or 
has com when the 1st lawyer is a lawyer from a jurisdiction which 

legislation and customer identification/verification procedu

o subject to and supervised for compliance with that AML leg
o subject to mandatory professional regulation recognized by

lawyer, has access to the record of the customer identification 
comparable procedure) carried out by the 1st lawyer. 

 

This reliance on identification/verification procedures already carried out b
legal firms is permitted in other jurisdictions such as the UK and the EU (section 17 of

The Law Council sub

will be of central importance to the efficiency of any AML regime.  (It is n
Rules are anticipated under section 38 of the current Act.) 

5 Legal Professional Privilege 

Reporting Obligations under the AML Act may require a lawyer to disclose privileged 
communications. The Law Council notes that s242 states that the Act '..does not affect 

6 Explanatory 
Memorandum, clause 242 reads as follows : 

This clause confirms that the law relating to legal professional privilege (in the 
Commonwealth, State and Territory jurisdictions) is not affected by the Bill. This clause 
is consistent with the second paragraph of FATF Recommendation 16 (Lawyers. 
notaries, other independent legal professionals and accountants acting as independent 
legal professionals, are not required to report their suspicions if the relevant information 

the law relating to legal professional privilege.' 

 

The Anti Money Laundering and Counter-Terrorism Financing Bill 200
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cumstances where they are subject to professional secrecy or legal 
professional privilege."). 

do not need to 
 communications that are subject to legal professional privilege 

or information that is gleaned during the course of providing advice that is subject to 
legal professional privilege. 

ever, propose any draft clauses in relation to legal 
professional privilege there is a threshold question to be answered and that is, who in 
relation to a partnership is the reporting entity? Is it the specific partner providing the 

tnership? 

was obtained in cir

 

The Law Council submits that s242 does not make it clear that lawyers 
disclose to AUSTRAC

 

Before the Law Council can, how

designated service or is it the par

 

6 AUSTRAC search and seizure powers 

AUSTRAC has powers of search and seizure as set out in Part 13. To en
powers do not jeopardise legal profe

sure that such 
ssion privilege, the Law Council submits that 

consideration be given to incorporating the procedures set out in the Law Council’s 
document "General Guidelines between the Australian Federal Police and the Law 
Council of Australia as to the execution of search warrants on lawyers' premises, law 
society and like institutions in circumstances where a claim for legal professional 
privilege is made" into Australia's AML regime.  

 



 

 

 

Attachment B 
 

Profile – Law Council of Australia 

The Law Council of Australia is the peak national representative body of 
legal profession. The Law Council was established in 1933.  It 
organ

the Australian 
is the federal 

isation representing approximately 50,000 Australian lawyers, through their 
constituent bodies” of the Law 

Council are, in alphabetical order: 

l Territory Bar Association 

sland Inc 

 

ia 

an Capital Territory 

ustralia 

r Association 

ry Bar Association 

Western Australian Bar Association 

The Law Council speaks for the Australian legal profession on the legal aspects of 
national and international issues, on federal law and on the operation of federal courts 
and tribunals. It works for the improvement of the law and of the administration of 
justice. 

The Law Council is the most inclusive, on both geographical and professional bases, of 
all Australian legal professional organisations. 
 

 

representative bar associations and law societies (the “
Council). 

The constituent bodies of the Law 

• Australian Capita

• Bar Association of Queen

• Law Institute of Victoria

• Law Society of New South Wales 

• Law Society of South Austral

• Law Society of Tasmania 

• Law Society of the Australi

• Law Society of the Northern Territory 

• Law Society of Western A

• New South Wales Ba

• Northern Territo

• Queensland Law Society 

• South Australian Bar Association 

• Tasmanian Bar Association 

• The Victorian Bar Inc 

• 

• LLFG Limited (a corporation with large law firm members) 
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